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LEWS GRI FFI N, GEORGE
HEMVERT, GEORGE KEDDI E and
JANI CE SCOTT
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VS.
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ROHM AND HAAS COVPANY
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Def endant s.

MVEMORANDUM AND ORDER

Joyner, J. August 11, 2008

Presently before this court is Plaintiffs’ Mtion to Arend
their Conplaint (Doc. No. 38), Defendants’ QOpposition thereto
(Doc. No. 40), and Plaintiffs’ Reply to Defendants’ Qpposition
(Doc. No. 43). For the reasons below, the Court GRANTS
Plaintiffs’ Mtion to Amend.

BACKGROUND

Plaintiffs, United Steelworkers of Anmerica, AFL-C O CLC
(“the Union”), Lews Giffin, CGeorge Hermert, George Keddi e and
Janice Scott (“the Individual Plaintiffs”), initiated this action
agai nst Def endants Rohm and Haas Conpany (“the Conpany”) and the
Rohm and Haas Conpany Health and Welfare Plan (“the Plan”) on

January 5, 2005. Plaintiffs’ initial Conplaint alleged two



Counts, Count | under the Labor Managenent Rel ations Act of 1947,
29 U S C 8§ 185 (“LMRA’), and Count Il under the Enpl oynent
Retirement Incone and Security Act, 29 U . S.C. 88 1001 et seq.
(“ERISA”) to protect the individual plaintiffs’ rights to
disability benefits under the Plan. The parties agreed to
litigate Counts | and Il separately. Count | asserted that, in
failing to conply with the grievance and arbitration provisions
of the Bristol Collective Bargaining Agreenment (“CBA’),! the
Conmpany was in violation of Section 301 of the LMRA, 29 U S.C. 8§
185. The CBA is a collectively bargai ned package of benefits,

i ncludi ng short-termand | ong-term benefits and/or a disability
retirement allowance (“DRA’), which the Union has negotiated over
the years and which are subject to the grievance and arbitration
procedures outlined in the CBA. The individual plaintiffs allege
that they have applied for and been denied either a DRA or
disability benefits, and that each has either fully exhausted any
applicable plan clainms procedure or that any further attenpts to
exhaust woul d have been futile. After Rohmand Haas failed to
respond to the individual plaintiffs grievances protesting their
deni al of benefits, the Union demanded that the Conpany arbitrate
the dispute. The Conpany refused to take the cases to

arbitration and the plaintiffs then filed this lawsuit. This

! G ven that the individual plaintiffs are enployed at the Rohm and Haas
Conpany site in Bristol, PA and the collective bargai ning agreenent at issue
covers only those individuals working at that site, we hereinafter refer to
the agreenent as the “Bristol CBA.”



Court granted Plaintiffs’ Mtion for Summary Judgnent on Count |
on Septenber 15, 2006, and found that the issue of Plaintiffs’
eligibility for a DRA or disability benefits should be
arbitrated. On April 14, 2008, the Third Crcuit reversed that
deci sion and remanded this case with directions to enter judgnment
in Defendants’ favor on Count | and to commence further
proceedi ngs on Count Il1. Plaintiffs now nove to amend their
conplaint pursuant to Fed R Cv. P. 15(a), alleging that their
proposed First Anended Conplaint elimnates Count | in so far as
it was dismssed by the Third Grcuit and adds detail to the

clainms of the individual plaintiffs.

DI SCUSSI ON

/. Legal St andards
Fed. R Cv. P. 15(a) provides:

A party may anend its pleading once as a mtter of
course: (A) before being served with a responsive
pleading; or (B) wthin 20 days after serving the
pleading if a responsive pleading is not allowed and
the action is not yet on the trial calendar . . . . In
all other cases, a party may anend its pleading only
with the opposing party's witten consent or the
court's |l eave. The court should freely give | eave when
justice so requires.

“[Clourts have held that grants for | eave to anend conpl aints
shoul d be routinely granted to plaintiffs, even after judgnents
of dism ssal have been entered against them if the appropriate

standard for |eave to anend under Fed. R Cv. P. 15(a) is



satisfied.” Newark Branch, NAACP v. Harrison, 907 F.2d 1408,

1417 (3d Cr. 1990). |If, however, the anmendnent would be futile,
or if there has been "undue delay, bad faith or dilatory notive
on the part of the novant,"” |eave to anend shoul d not be given.

In re Council, 2006 U S. Dist. LEXIS 78685, at *7-8 (E. D. Pa.

Cct. 27, 2006) (quoting Foman v. Davis, 371 U.S. 178, 182, 83 S

Q. 227, 9 L. Ed. 2d 222 (1962)).

I'l. Procedural H story

Count | of Plaintiffs initial Conplaint asserted that, in
failing to conply wwth the grievance and arbitration provisions
of the collective bargaining agreenents, the Conpany was in
viol ation of Section 301 of the LMRA, 29 U.S.C. § 185. In
granting Plaintiffs’ Mtion for Sunmary Judgnent, we had found
that the parties intended to incorporate the Plan into the
Bristol CBA, and we therefore ordered the Conpany to arbitrate

the disability benefit disputes. See USWv. Rohm & Haas Co.,

2006 U.S. Dist. LEXI S 66480, at *3 (E.D. Pa. Sept. 18, 2006).
The Third Circuit subsequently reversed that decision, the issue
on appeal being whether the individual plaintiffs’ grievances

were subject to arbitration under the Bristol CBA United Steel

Workers of Anerica, AFL-C O CLC v. Rohm and Haas Co., 522 F.3d

324, 330 (2008). The Third Crcuit concluded: “Because the Plan

provi des the basis for the enployees’ rights to receive



disability benefits, these rights cannot be said to result from
any agreenent entered into between the Union and the Conpany.”
Id. at 334. The Third Crcuit found no evidence that the Plan
was established or maintained pursuant to the Bristol CBA, and

t herefore concluded that “the benefits have been provided for
under the Plan and initial clains or appeals over the denial of
benefits nust be submitted through the Plan’s procedure, which
does not provide for arbitration.” 1d. at 335. The Third
Circuit found that, with the exception of the nmention of the

“Si ckness and Accident plan” in Article XIX(3), the Bristol CBA
does not contain a reference to disability benefits. [d. at 329.
Furthernore, the Third Grcuit found that the Plaintiffs’
situation is not contenplated by the “Sickness and Acci dent

pl an,” and that the CBA does not provide for disability benefits

for the naned plaintiffs, nor does it provide for arbitration “of
a plan admnistrator’s denial of such benefits arising froma

separate ERISA plan.” [d. at 334.

I'l1'l. Anended Conpl ai nt Anal ysi s

Def endants object to the within notion to amend on the
grounds that it, inter alia, inproperly (1) “retains the pleading
el enents related to Count |, such as the Union and the Conpany
remai ning as parties, the reference to the CBA the reliance on

Article XI X of the CBA and the attachnent of CBA excerpts as



exhibits, the allegation of a failure to follow the terns of ‘the
rel evant | abor agreenents,’... and the relief request for a
declaration ‘that Defendants violated their obligations under the

| abor agreenents under which the participants were to receive
disability benefits;’” and (2) adds an entirely new clai mon
behal f of Plaintiff Scott for a DRA that is based on a
“fundanmental factual inaccuracy.” We consi der and address these
argunents seriatim

In Count Il of their initial conplaint, Plaintiffs, noving

under Section 502 of ERISA 29 U S. C. 8 1132, re-all eged and
incorporated all of the allegations they set forth under Count 1I.
I n paragraph 20 of their initial Conplaint Plaintiffs alleged,
“as an alternative to Count | above,” that Rohm and Haas vi ol ated
the rights of the Individual Plaintiffs under the governing
docunents of the Plan. (Pls. Conpl. at 5). W find that
Plaintiffs’ proposed First Amended Conplaint is therefore
consistent with the directives given by the Third Grcuit in that
it re-states those allegations necessary to state a cl ai munder
ERI SA Section 502 which had previously been pled in the now
defunct Count | but incorporated into what was then Count Il of
the original conplaint. The proposed First Anended Conpl ai nt,
however, now al so includes additional facts underlying the clains
of and the relief sought by each individual plaintiff and

additional terns of the Summary Pl an Description, the “Full and



Fair” review provisions of Sections 503 and 505 of ERI SA, 29
U S C 88 1133, 1135, and the Departnment of Labor Regul ations, 29
CF.R 8§ 2560.503.1. As it is proper to allow anmendnents to
conformto new facts | earned and evi dence, we discern no
inmpropriety to the inclusion of these new all egati ons.

A Labor Agreenents

Plaintiffs reference “l abor agreenents” in paragraphs 20,
47(a) and 47(b) of their First Anmended Conplaint. W find that
these references are nerely background all egations that do not in
and of thenselves formthe basis of a separate cause of action.
We accept Plaintiffs’ argunent that the Bristol CBA may be
relevant to their ERI SA clains, and we do not find that
Def endants are prejudiced by Plaintiffs’ referencing | abor
agreenents, including the Bristol CBA, as background allegations.
(Pl's. Reply to Defs. Opp. at 4-5). However, we caution
Plaintiffs that the Third Crcuit has clearly rejected the
argunent that the Bristol CBA is incorporated in the Plan, and
has further found that the Bristol CBA does not contenpl ate
Plaintiffs disability claims. Plaintiffs may not abuse our
granting of this Mtion by using their amendnents to assert
separate causes of action which rely on the Bristol CBA

B. Parties to Action and DRA Amendnent

W also find that Plaintiffs’ Mtion to Arend survives

Def endants’ opposition to the nam ng of the Union and the Conpany



as parties to this action and to the anendnment to Ms. Scott’s DRA
claim discussed below. In the interest of judicial efficiency
and of affording both parties adequate opportunity for discovery,
we find that these issues would be properly raised in a Mtion
for Summary Judgnment. |If, after discovery is conpleted,

Def endants can marshal sufficient support for their position, we
advi se Defendants to renew these argunents in a Mtion for
Summary Judgnent .

Plaintiffs do not attenpt to join additional parties to this
action in their First Anmended Conplaint. Defendants’ oppose
Plaintiff’s notion on the grounds that the Conpany and the Union
are not proper parties to this action. At this tine, we reject
Def endants’ argunment that the Union is not a proper party to this

action. See, e.qg., Pennsylvania Fed' n, Bhd. of Muint. of Way

Enpl oyees v. Norfolk S. Corp. Thoroughbred Ret. Inv. Plan, 2004

US Dist. LEXIS 1987, at *35 (E.D. Pa. Feb. 4, 2004) (holding
that a Union may sue under ERI SA associational standing). In

Pennsyl vani a Federation, this Court applied Judge Posner’s

reasoning in Southern Illinois Carpenters Welfare Fund v.

Carpenters Welfare Fund of Illinois, 326 F.3d 919, 922 (7th G
2003), where he reasoned, “we do not think that by confining the
right to sue under [ERI SA s] section 1132(a)(1l) to plan

partici pants and beneficiaries Congress intended to prevent

unions from suing on behalf of participants. The union in such a



case is not seeking anything for itself; the real plaintiffs are
the plan participants.” Plaintiffs argue that the Union here is

a party as a representative of its nmenbers, including the

i ndividual plaintiffs, and not on its own behalf. (Pls. Reply to
Defs. Qpp. at 3). Defendants do not counter this argument, and

appl yi ng Pennsyl vani a Federation, we find the Union to be a

proper party.

Furthernore, we also now reject Defendants’ argunent that
the Conpany is not a proper party to this action. Defendants
provi de no case support and no specific argunents for this claim
Plaintiffs counter that the Conmpany is the Plan Adm ni strator,
and argue correctly that a heightened standard of reviewis
appropriate where a financially interested entity al so nmakes

benefit determnm nati ons. See Pinto v. Reliance Standard Life

| nsurance Co., 214 F.3d 377, 379, 393 (3d G r. 2000) (adopting a

“sliding scale” approach in which district courts nust “consider
the nature and degree of apparent conflicts” in order to
“intensif[y] the degree of scrutiny to match the degree of the
conflict.”). W do not find Defendants’ argunents opposing the
Uni on and the Conpany as parties to this action to be sufficient
grounds on which to deny Plaintiffs’ notion.

Plaintiffs First Amended Conpl aint properly adds facts to
Ms. Scott’s case which have occurred since the filing of the

original conplaint. See, e.q., Edwards v. Duane, Mrris &




Heckscher LLP, 2004 U.S. Dist. LEXIS 24177, at *32 (E.D. Pa. Nov.

30, 2004) (Rule 15(a) “is neant . . . to anend pl eadi ngs when new
facts are discovered.”). This anendnent alleges that Ms. Scott
never had an opportunity to apply for a DRA benefit. (Pls. Am
Conpl . at paragraphs 39-40). Although Defendants attach a letter
whi ch indicates that Ms. Scott’s application for a DRA was deni ed
and assert that Ms. Scott never pursued her appeal rights as
clearly outlined in the letter in opposition to this claim we
neverthel ess believe that the plaintiffs should be given the
opportunity to denonstrate that there was a reason for not doi ng
so. Thus, we shall permt anmendnent at this tine with | eave to
the defendants to re-assert this argunment follow ng the close of

di scovery, if appropriate.

I'V. Concl usion
W GRANT Plaintiffs Leave to Arend their Conplaint because
their amendnents add new factual allegations and are consi stent

with the decision of the Third Crcuit.

An order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STEELWORKERS OF : ClVIL ACTI ON
AVERI CA, AFL-CI O CLC and :
LEW S GRI FFI N, GEORGE
HEMVERT, GECRCGE KEDDI E and
JANI CE SCOTT
Plaintiffs,
No. 05-CV-0039
VS.
ROHM AND HAAS COWVPANY, and
ROHM AND HAAS COVPANY
HEALTH AND WELFARE PLAN,
Def endant s.
ORDER
AND NOW this 11'" day of August, 2008, upon consideration
of Plaintiff’s Mdtion for Leave to File First Amended Conpl ai nt
(Doc. No. 38), Defendants’ Opposition (Doc. No. 40) and
Plaintiff’s Response thereto (Doc. No. 43), it is hereby ordered
that the Motion is GRANTED and Plaintiffs are DIRECTED to file
their proposed Anrended Conplaint within fifteen (15) days of the

date of this Order.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.

11



